
 

 

Harvey v Heaver: At Long Last, The High Guidance 

on Section 9A of the Landlord and Tenant Act 1985 

Joseph Harvey & Ors v Polly Louise Heaver & Anor [2026] EWHC 1671 (KB), Before 

Paul Bowen KC (sitting as a Deputy Judge of the High Court) 

The High Court has, for the first time, provided analysis of and guidance on the implied 

covenant of ‘fitness for human habitation’ in section 9A of the Landlord and Tenant Act 1985. 

For anyone practising in housing disrepair, Harvey v Heaver is essential reading! 

The facts in brief 

The claimants were a family of six — parents and four children aged 7 to 16. They brought 

claims for breach of the landlord's repairing covenant (section 11), breach of the implied fitness 

covenant (section 9A), personal injury, and discrimination under the Equality Act 2010. A 

single joint expert, a chartered building surveyor, produced an unchallenged report identifying: 

• Damp and mould in every habitable room and both roof spaces, with these issues 

attributable to a combination of the limited thermal performance of the construction and 

the active moisture ingress through the chimneys, external walls and roof – the visible 

mould growth was “generally of a light extent, with localised areas of moderate 

intensity”; 

 

• A cracked, deflected and leaking ceiling in the main bedroom, contained asbestos; 

 

• Electrical Installation Condition Report of ‘unsatisfactory’, with exposed live wiring 

and an uncovered junction box; 

 

• Active rodent infestation; 

 

• A damaged septic tank vent pipe and inadequate seals; 

 

• Defects to the oil supply serving the oil-fired heating system and a cracked and rusted 

wood-burning stove; and 

 

• Garden fencing with numerous gaps and missing sections, with fence panels damaged 

and decayed. 

 

The approach to section 9A 

The judgment contains a thorough and detailed analysis of the legislative history which came 

before the Homes (Fitness for Human Habitation) Act 2018, in particular, court considered: 

1. Section 11 requires disrepair - damage or deterioration to the structure or exterior - and 

so does not apply to a dwelling that is unfit without being out of repair, the paradigm 

being condensation, damp and mould: Quick v Taff Ely Borough Council [1986] QB 

809. 



 

 

  

2. The decision in Summers v Salford Corporation [1943] AC 283, a decision of the House 

of Lords under section 2 of the Housing Act 1936 (the predecessor to section 8 LTA 

1985).  

 

3. The decision in Rendlesham Estates plc v Barr Ltd [2015] 1 WLR 3663 (Edwards-

Stuart J), dealing with section 1 Defective Premises Act 1972.  

 

4. The relevance of ‘prescribed hazards’ under the Housing health and Safety Rating 

System.  

 

The key passages from the judgment, dealing with the definition of ‘fitness for habitation’ are 

as follows: 

¶45  “Of particular relevance is Summers v Salford Corporation [1943] AC 283, a decision 

of the House of Lords under section 2 of the Housing Act 1936 (the predecessor to 

section 8 LTA 1985) from which the following propositions may be drawn: 

(a) A house is not ‘reasonably fit for human habitation’ if the state of repair of 

a house is such that by ordinary user either (i) ‘damage may naturally be caused 

to the occupier, either in respect of personal injury to life or limb or injury to 

health’; or (ii) the premises ‘cannot be used and dwelt in … with reasonable 

comfort’: per Lord Atkin, p. 289. 

 

(b) Unfit is not the same as uninhabitable. A single defect can render a dwelling 

unfit. ‘A burst or leaking pipe, a displaced slate or tile, a stopped drain, a rotten 

stair tread, may each of them until repair make a house unfit to live in’: Lord 

Atkin, p. 288. Here, an unusable window due to a broken sash-cord in a small 

house meant the dwelling was not in all respects reasonably fit for human 

habitation.” 

 

¶50  “Rendlesham Estates plc v Barr Ltd [2015] 1 WLR 3663 (Edwards-Stuart J). The Court 

adopted a materially identical test to that applied by Lord Atkin in Summers, namely 

that the property is not fit if it is ‘not capable of occupation for a reasonable period 

without risk to the health or safety’ or ‘without undue inconvenience or discomfort’ to 

the occupants [68]. In the context of damp and mould, both parties emphasised this 

passage at [79]: 

I have no doubt that the presence of mould and damp in living rooms or 

bedrooms, if persistent and more than minor, renders an apartment unfit for 

habitation. Damp living conditions are well known to pose a risk to health, and 

there is evidence from some witnesses of actual risks to health or concern about 

the potential risk, either to themselves or children. 



 

 

¶54  “First, in assessing ‘fitness’ the same relevant matters (‘repair’, ‘stability’, ‘freedom 

from damp’ etc.) and test (‘so far defective in one or more of those matters that it is not 

reasonably suitable for occupation in that condition’) continue to apply as before the 

amendments, so that a property that was ‘unfit’ before would also be ‘unfit’ after. The 

core test in section 10 is carried over unchanged, and the older authorities on its 

meaning remain a reliable guide. In particular, Summers and Rendlesham remain good 

authority that fitness has two distinct components: premises may be not be fit if, first, 

the living conditions present a risk to the health or safety of the occupiers; and, second, 

the living conditions have a sufficiently negative effect on the occupier’s comfort and 

convenience, even if there is no risk to health or safety. Nothing in the 2018 amendments 

displace that conclusion.” 

 

¶55  “Second, the addition of ‘any prescribed hazard’ in section 10(1) extends the matters 

that are relevant to the issue of fitness. Although there is clearly considerable overlap 

with the existing matters (e.g ‘freedom from damp’ and ‘Damp and mould growth’), 

the addition addresses concerns that the list of ‘matters’ in section 10 was incomplete.” 

 

¶56 “Third, by including in the list of relevant factors ‘any prescribed hazard’ by reference 

to the terms defined in the HA 2004, there is a clear statutory intention to bring about 

a degree of convergence between the private law and the public law means of protecting 

tenants from substandard rented accommodation. ‘Prescribed hazard’ is defined by 

reference to the list of 21 ‘matters and circumstances’ in the HHSRS Regulations (by 

virtue of section 10(2)) and the definition of ‘hazard’ is to be found in section 2(1) of 

the HA 2004 (section 10(3)). If any of those 21 ‘matters and circumstances’ exist and 

they present ‘any risk of harm’ within the meaning of the HA s 2(1) (above, paragraph 
48), including temporary harm and harm to mental health, they are both a ‘hazard’ for 

the purposes of section 2(1) of the HA 2004 and a ‘prescribed hazard’ within the 

meaning of section 10(1) LTA 1985, as amended. Any such ‘prescribed hazard’ is 

relevant to the court’s assessment of whether the property is ‘so far defective in one or 

more of those matters that it is not reasonably suitable for occupation in that condition’ 

and therefore unfit for human habitation under section 10(1).” 

 

¶57 “Fourth, the convergence between the public and private law protection is only partial. 

The ‘fit for human habitation’ standard is retained in assessing compliance with the 

implied covenant but plays no part in the exercise of local authority powers since the 

HA 2004 came into force. Moreover, unlike the local authority when exercising its 

functions under the HA 2004 (above, paragraph 48), the court’s power under section 

10 does not depend upon a finding that there is a ‘category 1’ or ‘category 2’ hazard. 

Indeed, as Summers and Rendlesham make clear, a finding of unfitness can be made 

even if there is no risk of harm (i.e. a hazard), if by reason of one of the relevant matters 

(including ‘freedom from damp’) the dwelling is ‘not capable of occupation for a 

reasonable period … without undue inconvenience or discomfort’ to the occupants. 

That said, a local authority assessment of a category 1 or category 2 hazard would be 

strong evidence of unfitness. I agree with the conclusion of HHJ Luba KC to similar 



 

 

effect in his very helpful book ‘Housing Conditions: tenants’ rights’, 6 th ed. (2019) at 

2.39.” 

 

Procedural difficulties for the Defendant 

The judgment also deals with the procedural difficulties faced by the Defendant who sought a 

(very) late amendment to rely on the defence afforded by s9A(3) LTA 1985 – that the condition 

of the property was “wholly or mainly” attributable to the Claimants’ failure to allow access to 

carry out repairs.  

The court refused permission to amend the defence on the first day of trial, and proceeded only 

in relation to the question of whether the property was, as a the date of the hearing, fit for 

habitation within s9A LTA 1985.  

At ¶81, the judgment provides: 

“The principles governing late amendments are well settled. The court has a discretion, 

to be exercised in accordance with the overriding objective, and must balance the 

injustice to the amending party if the amendment is refused against the injustice to the 

other party, and to other court users, if it is allowed: Swain-Mason v Mills & Reeve 

LLP [2011] EWCA Civ 14, [2011] 1 WLR 2735 (at [69]–[72], [85], [106]); and Quah 

Su-Ling v Goldman Sachs International [2015] EWHC 759 (Comm), [36-38], the 

principles in which were approved by the Court of Appeal in Nesbit Law Group LLP v 

Acasta European Insurance Co Ltd [2018] EWCA Civ 268, [40-45]. A heavy burden 

lies on the party seeking a late amendment to explain why it was not made earlier, to 

show the strength of the new case, and to show why justice requires that it be permitted. 

The later the amendment, the heavier that burden. A very late amendment – one made 

when the trial is imminent or under way, and which threatens the trial date – is 

approached with particular caution, and its lateness may itself be a sufficient reason to 

refuse it.” 

 

The Key Takeaways 

This judgment comes as welcome news to Claimants and those acting for Claimants in housing 

conditions claims. The High Court’s decision makes clear that the hurdle to overcome when 

bringing a claim for unfitness is not as high as some once thought.  

In essence, there are two questions for the court when considering whether a property is 

‘reasonably fit for habitation’: 

1. Is the premises such that the living conditions present a risk to the health or safety of 

the occupiers?  

  

2. Is the premises such that the living conditions have a sufficiently negative effect on the 

occupier’s comfort and convenience, even if there is no risk to health or safety?  

 



 

 

If, when answering those questions, the court concludes that the answer to either question is 

“yes”, then the property is not reasonably fit for human habitation under s9A LTA 1985.  

The presence of prescribed hazards within a property will likely be instrumental in findings of 

‘unfitness’ going forward. Strikingly, at ¶ 57, the judgment states: “That said, a local authority 

assessment of a category 1 or category 2 hazard would be strong evidence of unfitness”.  

Practitioners should remember – unfit is not the same as uninhabitable. In this case, the court 

refused to order a ‘decant’ or temporary accommodation, there being no evidence that vacant 

possession of the property was required to complete the required works.  
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